The legal language, rules, principles and norms in a Muslim society are the product of continuous dialogue between Islamic Shar §`a rules and principles, on the one hand, and the social norms and contemporary technological means, facilities and knowledge available in the society, on the other. The role of Muslim jurists and scholars is to initiate, facilitate and develop this dialogue in the direction that to the utmost of their knowledge is the correct direction. In this process, lack of relevant knowledge and the discrepancy in the scholars abilities to uphold as wide a perspective as possible will inevitably result in differences of opinions. As time passes and as new developments change some of the components of the dialogue, defective opinions and views lose their credibility and correct opinions flourish. This article is a witness to this process where the majority opinion is defeated by the minority opinion, simply because the majority fail to base their opinion on a wider perspective which takes into account a deeper analysis of legal texts and the evolving nature of technological innovations.
A fair majority of Muslim scholars opine that the subject matter of a sale contract must be in existence at the moment the contract is concluded. 1 Other Muslim scholars challenge this view and propose that the sale of an object that does not exist at the time of the contract is not always invalid. Both sides provide evidence to prove their viewpoint. This article aims to analyse and discuss the two views and critically assess their evidence in the light of modern development. 
T H E S C H O L A R S ' V I E W S
While discussing the subject matter of the contract of sale, Al-K~s~nõ Å, an Hanafi scholar, rules that the goods must be already in existence at the time the contract of sale is concluded and that the sale of a not-yet-existing (ma`du Åm) object is void. In his well-known Bada Åi`al-Sana Åi`he elaborates his view saying:
There are several conditions for the contract of sale to be validly concluded. The first condition is that the subject matter must be in existence. The sale of non-existent [goods] and the sale of anything, which is susceptible to the hazard of non-existence, is void. Examples can be found in the sale of offspring of a future-born animal and the sale of a foetus of an animal before its birth, of which the former is considered the sale of a nonexistent [object] whilst the latter involves the hazard of non-existence. 2 Ibn Nujaym, 3 Al-Shõ År~dhõ Å, 4 Al-Maqdisõ Å 5 and Al-Sarkhasõ Å 6 also come to the same conclusion. In his al-Mabsu Åt . , Al-Sarkhasõ Å, therefore, concludes that:``There is no other reason to invalidate the sale contract stronger than the fact of the nonexistence of the subject matter''. 7 However, Ibn Taymiyyah and Ibn Qayyim opine that the sale of a not-yetexisting (ma`dum) object is not necessarily invalid. Ibn Taymiyyah, therefore, does not hesitate to write that:
There is no indication in the book of Allah or in the Sunnah of the Prophet (pbuh) or in the practice of the companions that the sale of what is non-existent is prohibited. What was narrated was the prohibition of the sale of some particular not-yet-existing articles, in as much as there was also prohibition of selling some other articles, which actually were already in existence. The effective cause (`illah) of the prohibition of sale of some articles that have not yet existed, is not the state of their non-existence, in as much as the effective cause of the prohibition of the sale of some article that actually exists is not the state of being in existence. 8
